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Morgan Pietz <morganpietz@gmail.com>

Ingenuity 13, LLC v. John Doe
4 messages

Philip W. Vineyard <PVineyard@klinedinstlaw.com> Tue, Jun 11, 2013 at 7:03 PM
To: "Morgan E. Pietz (mpietz@pietzlawfirm.com)" <mpietz@pietzlawfirm.com>, "johnlsteele@gmail.com"
<johnlsteele@gmail.com>, "prhansmeier@thefirm.mn" <prhansmeier@thefirm.mn>, "nick@ranallolawoffice.com"
<nick@ranallolawoffice.com>, "brett.gibbs@gmail.com" <brett.gibbs@gmail.com>
Cc: "Heather L. Rosing" <HRosing@klinedinstlaw.com>, David Majchrzak <DMajchrzak@klinedinstlaw.com>,
"Denise M. Carrillo" <DCarrillo@klinedinstlaw.com>

Counsel,

 

Prenda Law has determined that it will be filing a Notice of Appeal to Judge Wright’s Amended Order Denying
in Part and Conditionally Granting in Part Paul Duffy’s Motion for Approval of Bond and Order Staying
Enforcement of May 6 and May 21 Orders Imposing Sanctions and Penalties (Dkt. Entry No. 177).  In
addition, Prenda Law will be filing an emergency motion with the Ninth Circuit Court of Appeals requesting the
following alternative orders regarding Dkt. Entry No. 177:

 

1.       An order vacating district court’s Amended Order and issuing instructions to the district court to approve
the original supersedeas bond posted by Paul Duffy, as well as the stays requested in Mr. Duffy’s motion;

2.       An order modifying the district court’s Amended Order to exclude opposing counsel Morgan Pietz’s
prospective attorneys’ fee incurred during the appeal as a basis for setting the amount of the FRAP Rule 7
appellate costs bond; and/or

3.       An order consolidating Prenda Law’s appeal of the district court’s Amended Order with Prenda Law’s
underlying appeal of the district court’s OSC sanctions order.

 

The bases for the Appeal and Motion are the following:

 

1.       The district court’s reliance on the Copyright Act as a basis for its order instructing appellants to post a
second bond covering John Doe’s attorneys’ fees incurred during appeal is unlawful, because the original
copyright action was dismissed without prejudice pursuant to FRCP Rule 41(a)(1).  As such, the district court
no longer has jurisdiction by which to award attorneys’ fees pursuant to the Copyright Act.  Further, a
dismissal without prejudice is not a ruling on the merits; thus, the Copyright Act’s prevailing party attorneys’

fees provision cannot be invoked.  See Azizian v. Federated Dep't Stores, Inc., 499 F.3d 950, 958 (9th Cir.
2007)(“the term ‘costs on appeal’ in Rule 7 includes all expenses defined as "costs" by an applicable
fee-shifting statute, including attorney's fees.”) (bold is this author’s emphasis); Commercial Space Mgmt. Co.

v. Boeing Co., 193 F.3d 1074, 1077-78 (9th Cir. 1999)(“The [filing of notice (of dismissal)] itself closes the file.
There is nothing the defendant can do to fan the ashes of that action into life and the court has no role to

Gmail - Ingenuity 13, LLC v. John Doe https://mail.google.com/mail/u/0/?ui=2&ik=5e8233d0c6&view...

1 of 4 6/13/13 10:00 PM 

Case 2:12-cv-08333-ODW-JC   Document 184   Filed 06/13/13   Page 2 of 5   Page ID #:3357



play.”).

2.       The district court has exceeded its authority in permitting a non-party to execute on the bonds while the
appeals are still pending.

 

Prenda Law will request a stay of enforcement of the district court’s Amended Order as the Ninth Circuit
considers Prenda Law’s emergency motion.  If you intend to oppose Prenda Law’s motion, please so inform
this office as soon as possible.  I shall be in San Jose all day tomorrow on another matter and will have
limited access to my computer facilities; therefore, I shall spend Thursday on the applicable motion and shall
forward it as soon as practicable.  Please let us know if you have any questions.

 

Regards,

 

Philip W. Vineyard

Attorney

213.406.1100, ext. 3353

213.406.1101 (fax)

KLINEDINST PC

777 S. Figueroa St., Suite 2800

Los Angeles, CA  90017

pvineyard@klinedinstlaw.com

www.klinedinstlaw.com

San Diego * Santa Ana * Los Angeles * Sacramento

 

Legal Assistant: Denise Carrillo

dcarrillo@klinedinstlaw.com

NOTICE: This e-mail (including any files transmitted with it) is being sent by a law firm. It is intended only for
the individual or entity to which it is addressed and may contain information that is proprietary, privileged,
confidential or otherwise exempt from disclosure under applicable Federal or State Law. If you are not the
named addressee or the employee or agent responsible for delivering this e-mail to the named addressee, be
advised that you have received this e-mail in error and you are prohibited from any dissemination, distribution
or copying of this e-mail. If you have received this e-mail in error, please immediately contact the sender by
reply e-mail, telephone, or facsimile.

Morgan E. Pietz <mpietz@pietzlawfirm.com> Tue, Jun 11, 2013 at 8:14 PM
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To: "Philip W. Vineyard" <PVineyard@klinedinstlaw.com>
Cc: "johnlsteele@gmail.com" <johnlsteele@gmail.com>, "prhansmeier@thefirm.mn" <prhansmeier@thefirm.mn>,
"nick@ranallolawoffice.com" <nick@ranallolawoffice.com>, "brett.gibbs@gmail.com" <brett.gibbs@gmail.com>,
"Heather L. Rosing" <HRosing@klinedinstlaw.com>, David Majchrzak <DMajchrzak@klinedinstlaw.com>, "Denise
M. Carrillo" <DCarrillo@klinedinstlaw.com>

Mr. Vineyard,

I will indeed oppose the motion. 

If you have not already done so, I suggest that you immediately notify the Ninth Circuit motions unit that you
will be waiting until Thursday and then filing an "emergency" motion seeking relief. . .by when exactly?  To
avoid the kind of ambiguity that Mr. Duffy's "emergency" appellate motion occasioned, and the resulting fire
drill response, I would also suggest that you advise everyone, including the motions unit, on the date by which
you are seeking relief, as soon as possible.

Best regards,
Morgan
[Quoted text hidden]

--

Morgan E. Pietz
THE PIETZ LAW FIRM
3770 Highland Ave., Ste. 206
Manhattan Beach, CA 90266
mpietz@pietzlawfirm.com
Ph: (310) 424-5557
Fx: (310) 546-5301
www.pietzlawfirm.com

Philip W. Vineyard <PVineyard@klinedinstlaw.com> Wed, Jun 12, 2013 at 12:12 AM
To: "Morgan E. Pietz" <mpietz@pietzlawfirm.com>
Cc: "johnlsteele@gmail.com" <johnlsteele@gmail.com>, "prhansmeier@thefirm.mn" <prhansmeier@thefirm.mn>,
"nick@ranallolawoffice.com" <nick@ranallolawoffice.com>, "brett.gibbs@gmail.com" <brett.gibbs@gmail.com>,
"Heather L. Rosing" <HRosing@klinedinstlaw.com>, David Majchrzak <DMajchrzak@klinedinstlaw.com>, "Denise
M. Carrillo" <DCarrillo@klinedinstlaw.com>

Mr. Pietz,

I intend with my best efforts to file the Notice of Appeal with the district court tomorrow and will disclose to the
court that we are filing an emergency motion with the 9th circuit by no later than Friday.  I shall have my
assistant inform the Ninth Circuit that the motion is coming as well.  Circuit Rule 27 provides the briefing
schedule for emergency motions.  Please let us know if you have any questions.

Sent from my iPhone
[Quoted text hidden]

Morgan E. Pietz <mpietz@pietzlawfirm.com> Wed, Jun 12, 2013 at 9:44 AM
To: "Philip W. Vineyard" <PVineyard@klinedinstlaw.com>
Cc: "johnlsteele@gmail.com" <johnlsteele@gmail.com>, "prhansmeier@thefirm.mn" <prhansmeier@thefirm.mn>,
"nick@ranallolawoffice.com" <nick@ranallolawoffice.com>, "brett.gibbs@gmail.com" <brett.gibbs@gmail.com>,
"Heather L. Rosing" <HRosing@klinedinstlaw.com>, David Majchrzak <DMajchrzak@klinedinstlaw.com>, "Denise
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M. Carrillo" <DCarrillo@klinedinstlaw.com>

Mr. Vineyard,

I asked a simple question which you have not yet answered: what is the date by which you are seeking
relief?  The normal 10-day response deadline specified in Circuit Rule 27 generally does not apply to
"emergency" motions.  Rather, the motions unit usually sets a deadline depending on the date by which the
emergency relief is being requested -- hence my query.  Please advise.

Again, you should also let the motions unit know this information, immediately.

Best regards,
Morgan
[Quoted text hidden]
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